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CLAIMS ARISING FROM ‘‘ONE ACCIDENT”’ 


The case of Hyer v. Inter-Insurance Ex- 
ehange, 246 Pac. 1055, decided by the Dijs- 
trict Court of Appeals of California, holds 
that an automobile insurer, whose liability 
on ‘‘claims arising from one aecident’’ was 
limited to a certain amount, is not l'able in 
greater sum, where the insured’s ear struck 
another ear, breaking the steering gear on 
insured’s car, by reason of which it ran into 
a third car, damage being caused to both of 
the ears so eollided with. The policy in- 
volved in this ease conta*‘ned a provision 
that in no ease shAll the insurer be liable 
with respect to claims arising from one 
accident for more than $1,000. The in- 
sured’s chauffeur was driving his car in a 
southerly direction on a state highway and 
met an Overland ear with which he ecol- 
lided negligently, inflicting damage upon 
the same. The force of the collision broke 
the steering gear of insured’s car, causing 
it to become ynmanageable and to collide 
with a Cadillae car, causing damage to it. 
The defendant, insurer, paid $1,000 toward 
the damage to the Cad lac car, and the 
owner of the Overland car recovered judg- 
ment against the insured in the sum of 
$500, which defendant refused to pay, dis- 
ela'ming all further liability under its 
policy. On this state of facts the court 
held that there was but one accident and 
consequently that the liability of the in- 
surer was limited to $1,000. 


The court in its opinion states that 
though there was in this case but one 
proximate cause of the unexpected and 
untoward occurrence in which the double 
injury happened, it does not for that rea- 
son alone necessarily follow that the in- 
juries resulted from but one ‘‘accident.’’ 
as that term is used in the policy. For, 
obviously, there is a clear distinetign be- 
tween the chauffeur’s want of due care, 
considered as the cause of the accident, and 





the accident considered as the cause of the 
resulting injuries. Whether there were two 
accidents or only one accident, presents a 
question, the solution whereof depends upon 
the meaning to be given to the word ‘‘acci- 
dent’’ as used in this contract of insurance. 
The court then goes on at considerable 
length to discuss the meaning of the word 
‘*accident’’ and seems to approve the com- 
mon definition that it means an unintended 
and unexpected occurrence which produces 
hurt or loss. This definition also states that 
it is often used to denote any unintended 
or unexpected loss or hurt apart from its 
cause, and if the cause is not known, the 
loss or hurt itself would be called an acci- 
dent. The word is also often used to de- 
note both the cause and the effect, no at- 
tempt being made to discriminate between 
them. As‘de from the finding of the court, 
we suggest that in this policy the word 
was used in its broadest sense and not in- 
tended as a limitation in itself of the lia- 
bility of the insurer, because the insuring 
clause was to the effect that the policy cov- 
ers insured’s legal l‘ab‘lity to other persons 
for injury to or destruction of the prop- 
erty of such persons resulting solely and 
directly from the ownership, maintenance 
and use of the automobile. This is followed 
by the clause limiting the liability to $1,000 
on claims arising from one acc‘dent. 


Under the policy, however, which was a 
contract between the insurer and the in- 
sured, the meaning of the word ‘‘accident”’ 
should be construed in relation only to the 
contract as it applies to the insurer and 
the insured, because it applies to no one 
else. From the standpoint of the owner of 
the Overland car and the owner of the 
Cadillac car there were two accidents. 
There was an accident which caused dam- 
age to the Overland car regardless of any 
subsequent events. There was an accident 
which caused damage to the Cadillac car 
without regard to any past events. But 
insofar as the insurer was concerned, it 
may well be said that there was only one 
accident and that the insurer was liable 
only to the extent of the $1,000 on claims 
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arising out of such accident. There was 
one continuous, connected course of events, 
which resulted in damage to the cars of 
two different people. 


Whether or not the econelusion of the 
court is correct, we think that fault can 
be found with some of its reasoning. In 
one place it quotes from a case wherein 
the court had under consideration the mean- 
ing of the word ‘‘accident,’’ as used in an 
ordinary accident insurance policy. In that 
ease the court said: ‘‘A result, though un- 
expected, is not an accident; the means or 
cause must be accidental.’’ The court, in 
the present case, then says: ‘‘This lan- 
guage applies with equal force to such 
accidents as fall within the purview of 
liability insurance policies such as the one 
before us. Liability insurance is but a 
branch of accident and casualty insur- 
anee.”’ If the court intended to say 
exactly what this language indicates, it is 
clearly wrong. In the ordinary accident 
policy, liability arises only when the in- 
sured suffers an injury caused by accidental 
means. There is a wide d'fference between 
injury caused by accident and injury 
eaused by accidental means. In the pres- 
ent case, if the insured’s chauffeur had 
intentionally collided with another auto- 
mobile, the occurrence would not have been 
an accident insofar as the chauffeur was 
concerned, but would have been an acci- 
dent insofar as the owner‘ of the ear col- 
lided with was concerned. Had the con- 
duct of the chauffeur, caus ng him to col- 
lide wth the other car, been unintentional, 
then there would have been an accident, 
both from his standpoint and from the 
standpoint of the owner of the other ear. 
The means or cause of an accident may be 
intentional, but result in an accident. 
Under an ordinary accident policy if the 
means or cause resulting in an ace‘dent 
were intended there is no lab‘lity, whereas 
the policy in question says nothing about 
the means or cause of the accident, but 
deals strictly with accident without quali- 
fication. 


The court also distingu‘shes this from the 
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ease of South Staffordshire Tramways Com- 
pany v. Sickness & Accident Association 
(1891), 1 Q. B. 402, wherein the policy 
provided: ‘‘So far as regards claims for 
personal injury and damage to property | 
made against the assurer in respect.of acci- 
dents caused by vehicles belonging to the 
assured accidents the as- 
sured shall be lable, the association shall 
pay the assured the sum of 250 pounds in 
respect of any one accident.’’ 


and for which 


In regard 
to this the court says that it is evident that 
by the use of the word ‘‘acecidents’’ in the 
insurance clause, which provides for in- 
demn'ty, the parties intended to treat as 
several accidents all such untoward occur- 
rences as might happen to several persons 
upon any one oceasion. The court declared 
that as a corollary to th’s construction it 
follows that the words ‘‘any one accident’’ 
subsequently appearing in the policy, were 
intended to mean any one unexpected and 
untoward event happening to each of sev- 
eral persons who might be injured by plain- 
tiff’s vehicle at any one time. Further, on 
this question, the court says: ‘‘That is to 
say, if in the preceding part of the pol’cy 
the word ‘accident’ was intended to em- 
brace each separate, untoward occurrence 
happening to each of the several persons 
who might be injured upon any one occa- 
sion, then the word ‘accident,’ in the 
phrase ‘any one accident’ must receive the 
same construction.’’ It appears from the 
quoted portion of the policy in the English 
‘ase that the policy covered a number of 
veh'cles and covered all accidents caused 
by such vehicles. The policy then limits the 
liability of the association to 150 pounds in 
respect of any one accident. We think 
that the policy in the English case cannot 
be so construed. There were a number of 
vehicles and the accidents caused by these 
vehicles were covered by the policy, and 
the use of these words in the plural has 
utterly no bearing upon construction to be 
placed upon the word ‘‘accident.’’ They 
do not indicate, in our éstimat.on, any such 
thing as is contended by the California 
ecurt. 
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NOTES OF IMPORTANT DECISIONS 


VALIDITY OF ORDINANCE PROHIBITING 
REVOLVING DOORS.—In the case of city of 
Dayton v. S. S. Kresge Co., 151 N. E. 775, de- 
cided by the Supreme Court of Ohio, it appeared 
that the Municipal Building Code of the city 
of Dayton, Ohio, contained a provision prohibit- 
ing rolling, double-acting, sliding or revolving 
doors as a means of egress from workshops, fac- 
tories or mercantile establishments. The Kresge 
Co. brought suit to enjoin the enforcement of 
these provisions, claiming that they would ‘‘con- 
stitute an unreasonable and illegal invasion of 
plaintiff’s rights, will unduly interfere with its 
business, will place it on an inequality with its 
competitors in the City of Dayton and will break 
the uniformity of design and appearance of its 
stores throvghout the State of Ohio and the 
United States generally.’’ Upon a hearing in 
the Court of Common Pleas the trial court found 
that the requirements of the ordinance were 
unreasonable and would interfere with plain- 
tiff’s business, and it granted the permanent 
injunction prayed for by the Kresge Co. The 
Court of Appeals of Ohio affirmed this ruling. 
Thereupon error was prosecuted to the Supreme 
Court of Ohio, which reversed the lower courts, 
and, with one judge dissenting, upheld the 
validity of the city ordinance and declared that 
no constitutional rights of ptaintiff were invad- 
ed, since the ordinance in the judgment of the 
Legislature bore a real and substantial relation 
to the public safety and could not be deemed 
either unreasonable or arbitrary. It might be 
noted in passing that the very evident purpose 
of the provisions was to provide for doors open- 
ing outward in the event of fire as being safer, 
better and more calculated to give a free and 
unobstructed means of exit to persons in the 
store. 

We quote from the opinion of the Court as 


follows: 


‘*The importance of the proposition is ap- 
parent when it is observed that the validity of 
some provisions of the State Building Act is 
irdirectly brought into question, for by the 
provisions of sections 12600-25 and 12600-60, 
General Code, the use of double-acting doors 
as a means of ingress or egress is prohibited 
in theatres, assembly halls and in school build- 
ings. The validity of these provisions has not 
been challenged, but this court in the case of 
city of Cincinnati v. Steinkamp, trustee (54 
Ohio St., 284, 43 N. E., 490), not only held valid 
the provisions of a statute requiring the erec- 
tion of fire escapes on all buildings of three 
stories or more in height, except private resi- 








dences, but also held that a provision authoriz- 
ing injunction of the use or occupation of any 
building in violation of that act was not in- 
valid as depriving the owner of the use of prop- 
erty without due process of law. ‘ 


‘‘The ordinance in question here is claimed 
to have been enacted as a police regulation for 
the protection of the lives and safety of the 
citizens. Our question is simply whether the 
provisions under consideration bear a real and 
substantial relation to the public safety, and 
whether they are not unreasonable or arbitrary. 


‘A detailed review of the evidence pre- 
sented would be unnecessary and unprofitable. 
The Kresge Company called as witnesses sev- 
eral men of wide experience in the mercantile 
business, who testified quite uniformly that by 
the use of the double-acting door confusion is 
avoided at the entrance, better order is preserved 
inside the store and people keep in files more 
naturally by the use of the door which may 
open inward as well as outward, and gave their 
opinion that it is the most practical and safest 
door to be had. On the other hand, the city, 
in addition to some merchants of considerable 
experience, called several architects and build- 
ing inspectors, including the state fire marshal 
and others, whose business it has been to study 
the problem of safety among other problems 
presented in the erection of buildings of various 
types and descriptions, and their testimony and 
opinions sustain and support the requirement 
in question here as being a reasonable and proper 
one and caleulated to reduce the danger to the 
public frequenting such stores in large num- 
bers, and therefore as having a reasonable rela- 
tion to the public safety. This evidence can 
be somewhat reconciled when the point of view 
of the witnesses testifying is taken into con- 
sideration. Under ordinary conditions prob- 
ably patrons can pass in and out of the double- 
acting door more readily than through the door 
which opens only outward, but in the event of 
fire the evidence is quite. substantial that the 
door opening outward only would be safer and 
better and more calculated to give a free and 
unobstructed means of exit, and that is the 
evident purpose of the provisions in question. 


‘‘From a consideration of the entire record 
it cannot be concluded that it has been shown 
that the regulation and restriction in question 
are clearly unreasonable and arbitrary, or that 
they do not bear a real and substantial rela- 
tion to the public safety. It not appearing 
that there was a clear and palpable abuse of 
their police power by the duly constituted au- 
thorities of the City of Dayton, we are of the 
opinion that the issuance of an injunction to 
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prevent the enforcement of the duly enacted 
ordinance is unauthorized.’’ 


INTERSTATE COMMERCE — EMPLOYEE 
CLEANING DEBRIS FROM SHAFT USED 
IN CONNECTION WITH INTERSTATE 
TUBE.—The ease of Clemence v. Hudson & 
M. R. Co., 11 F. (2d) 913, C. C. A., Second 
Cireuit, holds that an employee killed while 
cleaning debris in shaft leading from subter- 
ranean tube of interstate railroad, to be used 
as emergency exit, drain pipes also being con- 
structed in shaft for carrying water off main 
tracks was engaged in interstate commerce, so 
as to cone under federal Employers’ Liability 
Act. 


In this respect the Court said: 


‘*The proposed exit in which the decedent 
was working was not wholly completed, but it 
was entirely capable of the use for which it 
wus intended; that is to say, as an emergency 
exit. There was to be no formal opening of 
it to the public, who were indeed not to use it 
at all, except on possible occasions, when the 
usual exits, remote from this, should become 
inaccessib!e. It was therefore as much in use 
as it ever was to be, as much so as when the 
railings were completed and the steps widened 
at the top, which were the only substantial 
changes that must be made to complete the 
work. To clear the landing or floor of the 
upper chamber of the rubbish which had ac- 
cumulated during construction was as much to 
clear one of the defendant’s exits as though it 
had ineumbered a regular passageway at a sta- 
tion. Therefore we think the cases inapplicable 
which hold that the manufacture, repair, or 
adjustment of a tool or apparatus is not in- 
terstate commerce, has been removed 
from employment or has not yet been deliv- 
red to the earrier. Shanks v. D., L. & W. R. 
R. Co., 239 U. S. 556, 36 S. Ct. 188, 60 L. Ed. 
436, L. R. A. 1916C, 797; Minn., ete, R. R. 
v. Winters, 242 U. 8S. 353, 37 8S. Ct. 170, 61 
L. Ed. 358, Ann. Cas. 1918B, 54; Industrial 
Commission v. Davis, 259 U. 8S. 182, 42 S. Ct. 489, 
66 L. Ed. 888. Equally inapplicable are cases 
such as Raymond v. Chicago, M. & St. P. R. R., 
243 U. S. 43, 37 S. Ct. 268, 61 L. Ed. 583, and 
N. Y. Cent. R. R. Co. v. White, 243 U. S. 188, 
37 S. Ct. 247, 61 L. Ed. 667, L. R. A. 1917D, 
1, Ann. Cas. 1917D, 629, where the employee 
was at work upon a cut-off or tunnel, which 
had not yet gone into operation. These con- 
siderations led to the result in Wallace v. N. Y., 
N. H. & H. R. R., 99 Conn, 404, 121 A. 878, and 
Seaver v. Payne, 198 App. Div. 423, 190 N. Y. S. 
724, affirmed 234 N. Y. 590, 138 N. E. 458. We 


when it 





do not suppose it will be argued that, had the 
decedent been employed in cleaning up the 
right of way itself he would not have been 
engaged in interstate commerce. 


‘‘Our own decision in Hudson & Manhat- 
tan Co. v. [orio, 239 F. 855, 152 C. C. A. 641, 
does not rule the case at bar. The rails being 
moved were to be held in reserve against pos- 
sil’e need. Now it is true that an emergency 
e>it is in some sense also held in reserve but 
no more than an unoccupied siding, an extra 
ticket window, or an empty freighthouse. 
Parts of a railway’s trackage and structures 
do not, 2s we understand it, fall out of in- 
terstate commerce whenever they are not be- 
ing used, at least not when the only possible 


use of them must be interctate. As well 
might one say that the main tracks them- 
selves were in use only when trains passed 


over them. 


‘There is, besides, another ground on which 
jurisdiction may depend. Although the exhaust 
fan had not been running pending the changes, 
the drain pipes had been shifted and were 
carrying off water. The shaft was therefore a 
part of the necessary equipment for the main 
tracks, which must be kept dry. While it was 
not, indeed, essential to their operation that 
the chamber should be cleared of rubbish, it 
was a reasonable requirement, since access to 
them was made easier. It would be a crabbed 
doctrine to deny any relation between the drain 
pipes and the structures through which they 
ran.’’ 








Kind-Hearted Visitor: The poor man in No. 
13 seems to have been harshly treated; he tells 
me that he is imprisoned for infringement of 
copyright. I’ve heard of heavy damages for 
that, but not—’’ 

Warden: He’s quite right though! 
some treasury notes, government 
Passing Show.’’ 


He printed 
pattern.— 


The moving finger writes 
A check—and having writ, 
Begins to work at nights 
For jack to cover it. 


Walter found his mamma talking to a very 
stout woman. ° 

‘*Walter,’’ said his mother, ‘‘this is your 
great-aunt.’’ 

‘*Yes,’’ said Walter, gazing at her ample pro- 
portions, ‘‘she looks it!’’ 
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SUBROGATION 
Part II 


Subrogations Based on the Presumption 
Against Merger —‘‘With one exception, 
merger is in equity a question of intention. 

The excepted case is where the 
owner of land pays off a charge, which he 
is personally liable to pay, as he is not 
allowéd to set up the charge against subse- 
quent incumbrantes, to whom he is liable.’’? 
‘‘An intention to keep the charge alive 
F may be presumed when this is for 
the benefit of the owner; when, for example, 
the merger of the charge would let in subse- 
quent charges, unless such subsequent 
charges have been created by the owner 
himself.’’? ‘‘The fact that the owner of 
the estate is ignorant of his rights prevents 
him from having any actual intention as to 
merger, but none the less the presumed in- 
tention may operate, according to the cir- 
cumstances, either to effect or to prevent a 
merger.’’ ‘‘The result is in fact based 
directly on the advantage to the owner, but 
technically it is based on the presumed in- 
tentions.’’? ‘‘The creator of a charge can- 
not himself keep it alive against his own 
subsequent incumbrances.’** ‘‘The pur- 
chaser stands in a different position from 
the mortgagor himself, and there is no rea- 
son why he should not have the benefit of 
the presumption that a mortgage, which he 
holds or pays off, will be kept alive if this 
is for his advantage and it may 
be immaterial that the mortgage is pre- 
sumed to have been paid off.’ ‘‘There is 
no reason for giving the second mortgagee a 
benefit at the expense of a purchaser of the 
equity of redemption who is under no lia- 
bility to him.’ ‘‘Even though a charge 
is assumed to be extinguished, it may be 
treated as still in existence for the pro- 

(1) 21 


Ha'sbury L. Eng. 318 sec. 568, note m. 


(2. 21 Halsbury L. Eng. 322 sec. 574. 16 L. R. 
A. N. S. 470, note to Capitol Nt. Bk. v. Holmes; 
39 L. R. A. N. S. 834, note to Pugh v. Sample. 

(3) 21 Halsbvry L. Eng. 323 sec. 575, note = 
Hicks v. Beals, 83 Or. 82, 163 Pac. 83, L. R. 
1917D 1067. 

(4) 21 Halsbury L. Eng. 324 sec. 

(5) 21 Ha'sbury L. Eng. 324. 

(6) 21 Halsbury L. Eng. 325, note o. 


577, note k. 





tection of the person finding money to pay 
it off, and, when it is extinguished under a 
misapprehension of title, it may be treated 
as in existence, if this will be more in ac- 
cordance with the general intention of the 
owner.’ ‘‘The first presumption (of mer- 
ger) does not apply in the case of an owner 
in fee simple who pays off a charge, if it is 
for his benefit that the charge should be 
kept alive.’’ Any exception ‘‘was formerly 
extended to a purchaser of the equity of 
redemption, so as to prevent him from keep- 
ing alive an incumbrance which he has paid 
off against incumbrances of which he had 
notice. But this exception has been dis- 
approved of and it seems correct 
to say generally that, in the case of the pur- 
chaser of an equity of redemption, the or- 
dinary rule will prevail; and, when it is for 
h‘s advantage that a charge which he has 
paid shall be kept alive, an intention to this 
effect will be presumed.’’® The fact that 
the title is in dispute, raises a presumption 
against merger.® 

‘‘Although there has been no actual 
transfer of a mortgage, a person who ad- 
vances money to pay it off, and whose 
money is thus applied, becomes an equitable 
assignee of the mortgage and is entitled to 
have it kept alive for his benefit. If he 
advances the money at the request of the 
mortgagor in order to prevent the equity 
of redemption from being forfeited, the re- 
sult is assisted on the ground of salvage, 
and he is subrogated to the rights of the 
mortgagee. A stranger who pays 
a mortgage is presumed to intend to keep 
it alive for his own benefit and effect is 
given to this intention.’’2° ‘‘Ordinarily one 
who advances money to pay off a charge, 
becomes in equity a transferee of the charge 
and intends to keep it alive.’’44 ‘‘The rule 
equally applies where a new mortgagee is 
making an advance to pay off the old mort- 
gage, and an intention to keep the old mort- 

(7) 21 Halsbury L. Eng. 318 sec. 568. 


(§) 13 Halsbury L. Eng. 148 sec. 173. 


21 Halsbury L. Eng. 319, note c. New 

94 Kan. 6, 145 Pac. 880, L. R. A. 1915 F. “711. 
21 Halsbury L. Eng. 180 sec. 335. 

21 Halsbury L. Eng. 324, note j. 


(9) 
Smith, 

(10) 

(11) 
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gage alive may be inferred from the cir- 
cumstances compare Crosbie-Hill 
v. Sayer (1908)12 where, however, it seems 
to have been assumed that the presumption 
was against merger, and that the charge is 
kept alive unless an intention is shown to 
merge it.}% 


Though a purchaser has assumed a 
charge which he pays, this assumption 
seems to be voidable for mistake in so far 
as it would defeat subrogation, against liens 
unknown to the purchaser. To defeat the 
subrogation, the holder of an intervening 
lien must show a duty to him or that he 
has been misled to his prejudice by the ap- 
parent satisfaction of the prior lien. 


The purchaser could borrow to pay the 
charge and give a conventional subrogation 
good as against intervening rights. If he 
uses his own money, there is no reason why 
effect should not be given to a presumed 
intent to keep the charge alive if that 
should be to his advantage. Though he 
does not know that it will be to his ad- 
vantage, the intent is presumed. Histori- 
cally the subrogation is based on a pre- 
sumed intent, but it ‘‘is in fact based di- 
rectly on the advantage to the owner.’’!* 
The subrogation seems to belong to another 
class. It is given because it is just. The 
purchaser may follow his money into the 
charge it has paid.1® 

Subrogations Based on the Right to Fol- 
low One’s Property Into Any Debt It Has 
Paid—When the avoidance of a transaction 
gives a right to a return of the considera- 
tion, the rescission is retroactive. Title re- 
vests as of the time of the transaction.1® 
An intervening disposal of the considera- 
tion becomes wrongful and a constructive 


(12) 1 Ch. 866, 877. 


(13) 21 Halsbury L. Eng. 324, note m; Rachal 
v. Smith, 101 Fed. 159, 42 C. C. A. 302. 


(14) 21 Halsbury, L. of Eng. 323 sec. 575, note b. 


(15) Jenks, Dig. Eng. Civ. L. 23 sec. 55; 5 L. 
A. N. S. 845, note to Capen v. Garrison; 46 L. E 


A. N. S. 1052, note to So. C. O. Co. v. Napoleon 
Hill C. Co.; 50 L. R. A. N. S. 489, note to Berry 
v. Stigall; 37 L. R. A. N. S. 1206, note to Bell 
v. Bell. 

a6)... 3 Williston, Con., secs. 1370, 1371; Title 
G. T. - v. Haven, 196 N. Y. 487, 89 N. E. 1082, 
25 ft R. A. N. S. 1308. 





trust attaches to its proceeds. It may be 
followed into any debt it has paid.1? 


An executor, guardian or trustee, with- 
out authority, may give a mortgage to pay 
charges. If he is personally liable, he has 
a right to exoneration as though he had 
paid with his own money. To this right the 
lender is subrogated. There is another rea- 
son. The lender has a right to recover his 
money and may follow it into the debt it 
has paid. He reclaims his own money.'8 


On a loan to buy a homestead on an oral 
promise of a mortgage, the prom‘se is not 
binding, but the lender may follow his 
money into the homestead.1° Payment of 
the consideration does: not take a contract 
out of the statute of frauds. Equity will 
not force performance, but the considera- 
tion must be returned. If it has been dis- 
posed of, a constructive trust attaches to 
its proceeds and it may be followed into 
land, for which it has paid, or into any 
charge it has paid. 

If an infant avoids his contract, the con- 
sideration, or its proceeds, still held by him, 
must be returned. The consideration may 
be followed into any debt it has paid. If 
the infant used it to buy necessaries, to pay 
a debt for necessaries,2? to buy property 
still held by him,” or to pay a lien on 
property still held,?? there is ‘‘a benefit in 
it still retained.’’28 

On a mortgage by an unauthorized agent, 
there is no loan to the principal, nor to the 
agent. The money remains the lender’s 
money”* and he may follow it into eny debt 

(17) Donaldson v. Meyer (Tex. Com.) , 1S 


369; Jones v. Meyer (Tex. Civ.) 248 177; 
Rector v. Parish, 131 Ark. 216, 198 S. W. S589. Cum- 


berland B. & L. Assn. v. Sparks, 111 Fed. 647, 49 
Cc. C. A. 510; Hicks v. Morris, 57 Tex. 664 (5). 
(18) 5 L. R. A. N. S. 840 to 845, note to Capen 


v. Garrison; 46 L. R. A. N. S. 1050, note to So. 

. Co. v. Napoleon H. C. Co.; Berry v. Stigall, 

253 Mo. 690, 162 S. W. 126, 50 L. R. A. N. S. 489. 

(19) Floyd v. Hammond (Tex. Com.) 268 S. W. 

146; Wilton v. Mayberry, 75 Wis. ~ 6 L. R. A. 

61, 17 Am. St. 193, 43 N. W. 901; 18 A. L. R. 1100, 
note to Newman v. Newman. 


(20) 17 Halsbury, L. of Eng. 69, sec. 188. 


(21) Jenks, Dig. Eng. Civ. L. 23 sec. 55. 

(22) MacGreal v. Taylor, 167 U. S. 688 (42 L. 
Ed. 326). 

~, Stull v. Harris, 51 Ark. 294, 11 S. W. 104, 


2L A. 741 (4); og ee Harvey, 129 Ind. 
19. 


106, 28°. 26 13 L R. A 


(24) 3 Williston Con., sec. 
lentine v. Mae Iver (1906) 1 K. 


1517, note 77; Bal- 
B.'103, 2 B. R. C. 
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it pays. When the lender pays a prior 
lien, he thinks that he pays money lent to 
the principal. In fact, he pays his own 
money. It matters not that the loan is 
induced by a misconstruction of the agent’s 
power. The money remains the money of 
the lender, and he may follow it. There 
is a trust ex maleficio. The lender does not 
get what he pays for. The transaction dif- 
fers fundamentally from the one intended. 
There is a right to rescind. In following 
the money into the debt it has paid, the 
lender reclaims his own money. 


A consideration given for an ultra vires 
promise may be recovered. In following it 
into a debt it has paid, the promisee merely 
reclaims his own property.?° 


A loan for the specific purpose of paying 
a debt, gives us the old debt in a new 
form.26 The specific purpose imposes a 
trust on the money. If it should be di- 
verted, the lender could recover it from 
one who took it with notice. The debt is 
paid with the debtor’s money, but with 
money subject to a trust. This trust fol- 
lows the money into the debt it has paid. 

A grantee in fraud of ereditors has been 
subrogated. The thing fraudulently con- 
veved is the grantor’s equity of redemption. 
If the creditors get the land subject to the 
charge paid by the grantee, they have all 
they would have had if the conveyance had 
not been made.?7 

A purchaser at a void or voidable exe- 
cut‘on or prejudice sale, cannot recover his 
money, but he may follow it into any debt 
it has paid.28 He reclaims his own money 
735; 1 Lindley, Partnership, 5th Eng. Ed. 191; 2 
Morawetz, Corp. sec. 716; Chapman v. Douglas 
Co., 107 U. S. 348 (27L. Ed. 4 Penley v. — of 
Auburn, 85 Me. 278, 27 Atl. 21 L. R. 657. 


Some hold that a court of & chanel give etic to 
this equity in quasi contract. Foote v. Cutting, 
80 


198 Mass. 565. N. E. 600, 15 L. R. A. (N. 8S.) 
692, 698, Cf. Charnock v. Jones, 16 L. R. A. (N. S.) 
228, 235, 22 S. D. 132, 115 N. W. 1072. 

(25) 13 Halsbury, L. En 


g. is sec. 176; Citizens 
R. Co., 117 Fed. 


Ss. & L. —_ v. Belleville & S. 
109, 54 C. C. A. 495, 187 U. S. 645, (47 L. Ed. 347). 
(26) Hicks v. Morris, 57 Tex. 664. 


(27) 27 C. J. 676, n. 66, 67; 8 A. L. R. 527, note 
to Sheridan v. McCormick. 


25 R. C. L. 1356, sec. 40; Harrison v. Hyner, 
74 Tex. 86; G. H. & S. A. Ry. Co. v. Blakeney, 73 
180; Crumlish’s Admr. v. Central Ins. Co., 
. Va. 390, 18 S. E. 456, 45 Am. St. 872, 23 


L. R. A. 120 (3). 





from one who has no right to it. A sup- 
posed public policy of encouraging bidding 
at such sales, has been resorted to in order 
to reconcile the cases to a false theory. 
The rule against volunteers belongs to the 
subrogation of the surety. It has no bear- 
ing on other kinds of subrogation. Even as 
to subrogation of the surety, the law tends 
to restrict the rule. 


If one does not get what he pays for, he 
may follow his money into any charge it has 
paid. If the subrogation leaves to a third 
person the rights he had before the payment, 
and he has not been misled, he cannot 
object. It is not material that the trans- 
action may have been induced by a mis- 
take of law.2® Mistake of law does not 
supply a consideration which has failed. 
It gives no equity to one who has not been 
misled. His rights are as they were be- 
fore payment of the charge. 

A great variety of cases fall within this 
class. Enough have been stated to illus- 
trate the classification suggested. 


Rosert T. Houutoway. 
Dallas, Tex. 


(29) 1 Williston Con., sec. 529, 534; 3 Williston 
Con., sec. 1581; Hicks-v. Beals, 83 Or. 82, 163 Pac. 
83, L. R. A. 1917 D 1067. 








‘(Tt was Shakespeare, wasn’t it, who said 
‘Sweet are the uses of adversity?’ ’’ 

‘Shakespeare may have said it originally, but 
I heard it from a lawyer who had ainsi 65 
per cent of an estate.’’ 


‘‘Have any of your childhood hopes been 
realized?’’ 

‘*Yes. When mother used to comb my hair 
I wished that I didn’t have any.’’ 


Doctor: 
monia? 


How did your husband take pneu- 


Dovey, Dawson: Doctah, he bought hisself a 
diamond shirt stud!—Life. 


‘*T want some golf balls for a gentleman, 
please. ’’ 

‘Certainly, madam. What sort does he like?’’ 

‘‘Well, the only time I saw him play he used 
a small white ball. But I can not say I gath- 
ered the impression that he exactly liked it.’’ 
—Punch, London. 

















CONSTITUTIONAL LAW—DELEGATION OF 
LEGISLATIVE POWER 


CAVANAUGH v. GERK, Chief of Police 


280 S. W. 51 








(Supreme Court of Missouri, in Bane. 
March 15, 1926.) 








City ordinance creating traffic council and 
authorizing it to establish regulations and de- 
termine streets to be affected held an unauthor- 
ized delegation of legislative authority, and reg- 
ulations adopted by traffic council without effect 
of law until embodied in ordinance by couneil 
as contemplated by another section of ordi- 
nance. 

Gustave Vahlkamp, of St. Louis, for 
petitioner. 

Julius T. Muench and Charles J. Dolan, both 
of St. Louis (Arthur H. Bader, of St. Louis, of 
counsel), for respondent. 

WHITE, J. Habeas corpus. The petitioner 
alleges that he is unlawfully restrained of his 
liberty by the respondent in the city of St. 
Louis. By agreement of the parties, service of 
the writ and the production of the body of the 
petitioner were waived. The respondent filed 
his return setting up the reasons for holding 
the petitioner in custody. 

There is no disagreement as to the facts in 
the ease. The petitioner was arrested for driv- 
ing his automobile in the city of St. Louis in 
disregard of an automatic stop signal at Four- 
teenth and Locust streets, and for going in the 
wrong direction on St. Charles street, a one- 
way street. 

Ordinance No. 32846, creating the traffic coun- 
cil of the city of St. Louis, has the following 
provisions: 

‘Section 1. The president of the board of 
police commissioners, the director of streets and 
sewers, and the chairman of the legislative com- 
mittee of the toard of aldermen shall constitute 
a traffic council whose function it shall be to 
codify existing traffic ordinances, to harmonize 
the tratlie ordinances of the city with the state 
law, to propose changes in the ordinances regu- 
lating traffic as the needs of the city may re- 
quire, and to advise the board of aldermen re- 
garding proposed changes.’’ 
provides for the organization and 
Sec- 


Section 2 
places of meeting of the traffic council. 
tion 3 is as follows: 

‘‘Section 3. The recommendations of the traf- 
fic council shall be embodied in the form of 
bills, and shall be introduced in the board of 
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aldermen by the chairman of the legislative 
conunittee, to be considered in the same man- 
ner as any other bills. No recommendation of 
the traffic council shall have any binding force 
untii it shall have been passed in the regular 
way by the bourd of aldermen and approved by 
the mayor.” 


Ordinance No. 32926 contains section 6, de- 
fining the powers of the traffic council, which 
in part is as follows: . 


**Seetion 6. Powers of Traffic Counci?.—(a) 
Powers in General.—The traffie council, as creat- 
ed by ordinance number thirty-two thousand 
eight hundred forty-six, approved February 
twenty-eighth, hundred twenty-four, 
shall have power by rules and regulations adopt- 
ed by it to: 


‘*]. Designate the streets or parts of streets 
upon which there shall be no parking of vehi- 
cles or upon which there shall be parking for 
a limited time. 


nineteen 


‘*2. Exclude or restrict parking on designat- 


ed streets during certain hours. 


‘3. Permit angle parking in designated 
places, 

‘*4, Establish one-way streets. 

ae 


5. Cause Ilmit lines to be marked upon 
pavements and sidewalks for the direction of 
pedestrians and others. 


**6. Prohibit left-hand turns by vehicles at 
street corners. 


cr 


7. Establish and cause to be erected traffic 
signa's and signs and parking and no-parking 
signs at such places as may be designated by it, 
and such signals and signs so established shall 
be recognized and the directions followed by all 
operators of vehicles.’’ 


Other regulations similar in character follow: 


‘*(b) The rules and regulations established 
by the traffic council, as hereinbefore provided, 
shall be published in the city journal, and upon 
their publication therein they shall become ef- 
fective and shall govern the regulation of traf- 
fic for a period of ninety days after the date of 
publication, which time there shall be 
introduced in the board of aldermen a bill em- 
bodying such rules and regulations, and’ such 
rules and regu'ations shall continue in full force 
and effect during such time as such bill shall 
be pending in the board of aldermen: Provid- 
ed, however, that if no bill embodying such rules 
and regulations shall have been introduced in 
the board of aldermen within the period of nine- 
ty days after the publication of such rules and 
regulations, as hereinbefore ‘provided, or if any 
such bill shall fail of final passage in the board 


within 
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of aldermen, then such rules and regulations 
shall cease to be in force and effect.’’ 


The traffic council caused to be erected at 
the intersection of Fourteenth and Locust 
streets automatic traffic signals, which display 
at intervals the words ‘‘Go,’’ ‘‘Wait—No Left 
Turn,’’ and ‘‘Stop.’’ The signals were syn- 
chronized so as to regulate the traffic at that 
point. The traffic council also promulgated, 
September 15, 1925, this regulation: 


‘St. Charles street from Third street to Four- 
teenth street shall be a one-way street and for 
west-bound traffic only.’’ 


These regulations were published as required 
by ordinance. 


On December 14, 1925, the petitioner operated 
his motor vehicle east on Locust street, across 
Fourteenth street, disregarding the stop signal 
at that point. He turned east at Thirteenth 
street, then continued north on Thirteenth 
street and St. Charles street, where he was 
charged with driving east instead of west. For 
these two offenses heswas arrested. 


No bill for an ordinance, provided for by 
section 3 of Ordinance No. 32846, and by 
clause (b) of section 6, in Ordinance No. 32926, 
was passed or introduced in the board of alder- 
men. e 

I. The petitioner asserts that the traffic 
council had no right to promulgate traffic rules, 
nor to determine the territory to which they 
should apply; that only the aldermen of the 
city of St. Louis have such authority, which 
they could not delegate to an administrative 
body like the traffic council. The question for 
consideration is whether the authority which 
the board of aldermen attempted to vest in the 
council by Ordinance No. 32926 is a delegation 
of the legislative authority. No doubt the city 
of St. Louis possesses legislative power, derived 
directly from the Constitution, as claimed by 
the respondent, citing Haeussler Inv. Co. v. 
Bates, 267 S. W. loc. cit. 637, 306 Mo. 392. As 
a police regulation, the city could provide for 
the safety and convenience of its inhabitants, 
by ordinance, define the parking places, estab- 
lish automatic signals and one-way streets, and 
other regulations mentioned in section 6 of Or- 
dinance No. 32926. 


II. A legislative body cannot delegate its 
authority, but alone must exercise its legisla- 
tive functions. 12 C. J. 839; 6 R. C. L. 175. 
It may empower certain officers, boards, and 
commissions to carry out in detail the legisla- 
tive purposes and promulgate rules by which 
to put in force legislative regulations. It may 
provide a regulation in general terms, and may 





define certain areas within which certain regu- 
lations may be imposed, and it may empower a 
board or a council to ascertain the facts as to 
whether an individual or property affected come 
within the general regulation or within the des- 
ignated area. Much more than that was at- 
tempted here. Merchants’ Exchange of St. 
Louis v. Knott, 111 S. W. 565, 212 Mo. 616; 
Hays v. Poplar Bluff, 173 8. W. 676, 263 Mo. 
516, L. R. A. 1915D, 595. The opinion in City 
of St. Louis v. Russell, 22 S. W. 470, 116 Mo. 
248, 20 L. R. A. 721, considered the subject at 
length, and cited many early cases. That case 
concerned the location of a livery stable, the 
authorization of which was a legislative func- 
tion. It was held that such authority could 
not be delegated to property owners in the block 
where it was proposed to locate a livery stable. 


In the Knott Case an act providing for the 
inspection of the weighing of grain by the 
board of railroad and warehouse commission- 
ers was under consideration. The board, by 


“the act, was authorized to establish certain 


points for the inspection and weighing of grain. 
It was held to be a plain attempt to delegate 
legislative authority to that board. The opin- 
ion says (loc. cit. 638 [111 8. W. 570]): 


‘‘The act does not define, classify or in any 
wise earmark the warehouses and elevators upon 
which or the territory or places in which it 
shall operate. If it had been certain in its 
intendment in these particulars, leaving to the 
commissioners to find the fact as within the 
statutory description, then another question 
might be here. Again, the act does not confine 
itself to elevators and warehouses of a certain 
given capacity or devoted by their owners to a 
defined, quasi public, commercial use. If it 
had been certain in its intendment in that par- 
ticular and had left to the commissioners to as- 
certain and determine whether given elevators 
and warehouses came within a given statutory 
designation, then a different question would 
have been here.’’ 


The opinion then goes on to say that if the 
act had confined the designation to cities of a 
certain size or to territories and markets of a 
certain character, a different question would 
have arisen, but the legislative judgment and 
discretion, which should have been exercised 
in defining the business of the act, was attempt- 
ed to be delegated to the administrative board. 


The case of Hays v. Poplar Bluff, supra, was 
where certain fire limits were laid off and de- 
fined in the city, and the ordinance defining the 
limits left it discretionary with the mayor and 
city council to exclude certain property from 
the requirements imposed upon the property 
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within the limits, and it was held a delegation 
of legislative authority. If the ordinance had 
specified certain character of buildings, or build- 
ings used for certain purposes, which would not 
possess the fireproof requirements, and had left 
it to the officers to ascertain the character of 
the buildings that would or would not come 
within the description, then it would not have 
been a delegation of authority; the ordinance 
would have been legal. 


Such cases apply directly here. If the board 
of aldermen of the city of St. Louis in their 
ordinance creating the traffic council had des- 
ignated the territory in which it might operate 
and enforce its regulations, by some general 
description as to population, or business oceupa- 
tion, or amount of traffic, and then had left it 
to the traffic council to ascertain the facts as 
to what particular territory should come within 
the general designation, the ordinance would 
have been constitutional and the regulations of 
the council within it legal. The traffic council 
was authorized to determine the territory in 
which they would put in operation regulations 
and to decide upon the regulations which they 
would put in force. The board of aldermen, 
in passing the ordinance, recognized the illegal- 
ity of attempting to vest such authority in the 
traffic council by providing that an ordinance 
should embody their recommendations, but evi- 
dently concluded as an emergency measure the 
recommendations would have the force of law 
before any law was passed. The conflict be- 
tween section 3 of Ordinance No. 32846 and 
clause (b) of section 6 of Ordinance No. 32926 
shows the confusion in the aldermanic mind. 


Respondent cites City of St. Louis v. Kell- 
man, 243 S. W. 134, 295 Mo. 71. That case 
involved the validity of an ardinance requiring 
a certificate to be issued before one could en- 
gage in the business of milk dealer. It 
prescribed the standards of purity and quality 
of milk which only could be dealt in and certain 
qualifications required of a milk dealer. The 
board of public service was not authorized to 
promulgate any regulation regarding the qual- 
ity of the milk or the character of the applicant 
entitled to a permit. They were only author- 
ized to ascertain the facts which would bring a 
would-be dealer and his product within the 
requirements of the ordinance. The ordinance 
was held valid. 


Other cases are cited by respondent, but each 
of them involves a statute or an ordinance 
which in general terms embraces the particular 
subject upon which, or the particular territory 
within which, the law is to operate, leaving 
it only to the administrative board or officer to 





ascertain the facts as to whether the subject 
of the regulation comes within the general 
terms. 


Here there is no ordinance defining the ter- 
ritory in which certain rules might promu!gate, 
or defining the character of streets or crossings 
upon which certain regulations may be put ia 
operation, leaving to the traffic council only to 
apply the general provisions by ascertaining the 
facts. The traffic rules, promulgated by the 
traffic council, which the petitioner is charged 
with violating, were unauthorized by any law. 
The petitioner is therefore discharged. 


All econeur. 


NOTE.— Delegation of Power to Regulate 
Vehicular Traffic to Officer or Board.—The 
general rule is that any statute or ordinance 
that purports to vest arbitrary discretion in a 
publie officer, without prescribing a definite rule 
for his guidance, is unconstitutional. 12 A. L. 
R. 1436; Yick Wo v. Hopkins, 118 U. S. 356, 6 
S. Ct. 1064, 30 L. ed. 220; State v. Mahner, 43 
La. Ann. 496, 9 So. 480; State v. Dubarry, 44 
La. Ann. 1119, 11 So. 718; State v. Kuntz, 47 
La. Ann. 107, 16 So. 651; City of New Orleans 
v. Palmisano, 146 La. 518, 83 So. 789; City of 
New Orleans v. Badie, 146 La. 550, 83 So. 826; 
State v. Carter, 105 So. 247. The rule is not 
without exception or modification, of course, be- 
cause some situations, and some statutes or 
ordinances, in the very nature of things, re- 
quire the vesting of discretion in a subordinate 
commission or in the officer charged with the 
duty of enforcing the statute or ordinance; e. g., 
where it is impracticable to lay down a definite 
or comprehensive rule, or where the discretion 
relates to the enforcement of a police regula- 
tion requiring prompt exercise of judgment. 
New Orleans v. Sanford, 137 La. 628, 647, 69 
So. 35, L. R. A. 1916A 1228, 


Kenyon Hotel Co. v. Oregon Short Line Co., 
62 Utah, 364, 22 Pac. 382, 33 A. L. R. 343, is 
an illustration of the exception to the general 
rule viz.: ‘‘A municipal ordinance fixing park- 
ing places for taxicabs and other motor vehicles 
near railroad depots, and prohibiting vehicles 
to park in the prohibited districts except in 
places provided by the railroad companies, and 
regulations made thereunder designating par- 
ticular places for the vehicles of transportation 
companies and hotel companies and the public 
generally, held not invalid as unreasonable.’’ 


On the same principle is Veneman v. Jones, 
118 Ind. 41, 20 N. E. 644, 10 Am. St. Rep. 100, 
viz.: ‘‘A city has power to enact an ordinance 
authorizing police officers to prescribe the places 
where omnibuses, hacks and other vehicles shall 
stand at a railroad depot, and requiring drivers 
to obey the directions of such officers in regard 
to the places which their respective vehicles 
shall oceupy.’’ 


And so, in Ottawa v. Bodley, 67 Kan. 178, 
72 Pac. 545, it was held: ‘‘A regulation of a 
city requiring hackmen and others who solicit 
passengers at railway depots to oceupy cer- 
tain places designated by the city ‘marshal is 
not invalid.’’ 
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An ordinance of the City of Shreveport, La., 
giving the commissioner of public safety power 
to make and enforce rules prohibiting the park- 
ing of vehicles within areas, and for time lim- 
ited, to be designated by him in an uncontrolled 
discretion, was held invalid as vesting in such 
officer a legislative duty. As to this ordinance, 
the Court said: 


‘*This ordinance of Shreveport, however, can- 
not be sustained on any argument or reason of 
expediency or necessity for immediate exercise 
of judgment on the part of the commissioner 
of public safety. Besides, the cases in which 
it has been found necessary and proper that a 
police regulation should leave some discretion 
to the officer charged with the duty of enforcing 
it, and not undertake to prescribe a definite or 
comprehensive rule for his guidance, relate to 
executive or administrative duties. Executive 
or administrative duties have reference to the 
execution or administering of existing laws or 
ordinances, not to the making of them. The 
discretion which this ordinance undertakes to 
vest in the commissioner of public safety re- 
lates to the legislative duty of enacting traffic 
ordinances or rules of every kind relating to 
the parking of vehicles on the public streets. 
The commission council itself should perform 
that duty.’’ Shreveport v. Herndon, 159 La. 
, 105 So. 244 (1925). 











ITEMS OF PROFESSIONAL INTEREST 


THE SOLICITORS’ JOURNAL 


We are in receipt of a half-yearly special 
number of The Solicitors’ Journal and Weekly 
Reporter, an English legal journal, under date 
of June 19, 1926. We are regular exchange sub- 
seribers of The Journal, but think this an op- 
portune time to express ourselves concerning 
it. The Solicitors’ Journal was established in 
1857, and is published in London, every Satur- 
day. It enjoys the enviable position of being 
the leading English law journal. American legal 
publications rely upon it for information con- 
cerning English law that is of interest to Amer- 
ican practitioners. Its editorials are exce!lent- 
ly written on topics of greatest interest to the 
profession. 


Some of its more important features are: 
Under the heading ‘‘Points in Practice,’’ ques- 
tions arising under the new English Law of 
Property Acts are answered weekly, and in mat- 
ters of urgency replies are sent by post within 
a few days; a ‘‘Conveyancer’s Diary,’’ deal- 
ing exhaustively various problems aris- 
ing under Law of Property Acts; and ‘‘The 
Land'ord and Tenant Note Book,’’ containing 
rotice upon important changes in the law, ap- 
pear weekly. A summary of recent eases af- 
fecting various important subjects appears at 


with 
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interva!s. The Journal also contains 
reports of recent cases of importance, 
various branches of the law of interest to the 
general practitioner are dealt with, aad lead- 
ing articles by distinguished jurists ineluded. 


regular 
weekly 


All in all, the Solicitors’ Journal is a periodical 
of the highest standing and of the utmost im- 
portance to the English legal profession. 


EXAMINER OF QUESTIONED DOCUMENTS 


This is a queer title, but it is no queerer 
han the subject matter, or more properly, the 
subject matters with whom and with which it 


is concerned. 


The title ‘‘Examiner and Photographer of 
Questioned Documents’’ was coined by the in- 
ternationa ly known character, Milton Carlson 
Perhaps the most comprehen- 
sive, the most conerete, the most illustrative 
deseription of Mr, Carlson and his unique pro- 
fession is that written by the editor of ‘‘Truth’’ 
Austra‘ia’s greatest newspaper. 


of Los Angeles. 


Ve quote below in part what to the courts 
and counsel will be of interest as to what the 
editor thinks of Mr. Carlson and his profes- 


sion. 


andwriting experts and most other experts 
at court trials have been referred to, it might 
almost be said generally, as ‘‘opinion’’ wit- 
resses, and with such class of witnesses courts, 
heretofore, expressed themselves as 
Leing well satisfied. There was generally that 
fecling of doubt, want of conclusiveness and 
positiveness in their testimony, so essential at 
a trial wherein the genuineness or the falsity 
of the signature, handwriting, or typewriting 
of the document in whole or in part was in 
question, and the truth or falsity of its genuine- 
ness was desired to be known. 


have not 


In later years, Mr. Carlson has so thoroughly 
and efficiently reduced the examination of a dis- 
puted document or signature or any of its other 
parts, not by the mere analysis of the hand- 
writing alone, but by the analysis of the docu- 
ment in its entirety to what in most cases has 
developed to be a demonstration of the fact. 
In most eases, therefore, there remains not a 
scintilla of doubt as to the genuineness or 
spuriousness of the document thus examined and 
testified to at a trial. 


Of this eminent person the Australian press 
said in part: 


‘‘The Americans are a ‘remarkable people 





for specializing in business and for striking off 
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the beaten track in making new positions for 
themselves. There is, for instance, Mr. Milton 
Carlson, of Los Angeles, who figures in the 
American papers from time to time as an ex- 
pert witness in important civil and criminal cases. 
Mr. Carlson styles himself ‘an examiner of ques- 
tioned documents.’ This sounds like something 
out of a story by O. Henry; but it is a cor- 
rect description of Mr. Carlson’s unique busi- 
ness. He is an expert in fingerprints, hand- 
writing, post-marks, and many other things 
which it is necessary to know in testing the 
genuineness of documents submitted to him. 


‘‘If, for instance, there is a doubt about 
the genuineness of a will (or even a doubt 
about the testator’s capacity at the time he 
signed it), Milton Carlson is called as an expert 
witness; similarly in other cases turning on 
handwriting, fingerprints, post-marks, special 
qualities of paper, ink, ete. 


‘*The latest American papers to hand give 
an account of a California case in which Carl- 
son was called in to decide whether a set of 
43 Hawaiian stamps, for which a dealer in rare 
stamps paid 65,000 dollars in cold cash, are 
genuine ‘Hawaiian missionaries’ (first issue), 
used by the American missionaries in Hawaii in 
1851), or forgeries. 


‘*Carlson is equipped with a battery of 
scientific instruments, resembling those used by 
the ‘scientific detective,’ Craig Kennedy, in 
Arthur Reeve’s stories. Some months ago Carl- 
son caused a sensation in America by proving 
that fingerprints could be forged. He showed 
how fingerprints taken from an innocent man 
(who might not be aware that they were be- 
ing, or had been, taken) could be transferred 
to an incriminating document, or object (for 
instance, the handle of a knife or revolver 
which had been used to commit a murder). This 
demonstration knocks the bottom out of the al- 
leged infallibility of fingerprint evidence. Such 
evidence, when properly tested, is valuable as 
confirming direct evidence; but it can no longer 
be accepted as sufficient in itself. Not only 
can fingerprints be forged; but there is always 
a possibility of error in developing, photograph- 
ing and comparing the prints; and here is where 
the ‘examiner of questioned documents’ can 
put in his fine work of scientific detection.’’ 


The San Francisco ‘‘Recorder’’ calls atten- 
tion to the accuracy and conclusiveness of this 
class of testimony in saying: 


‘‘The expert on handwriting and questioned 
documents working in the quiet of his studio 
with his instruments is the eye of justice, re- 
vealing the truth, and on the stand is the tongue 





of justice, protecting the right and exposing 
the evildoer. Like the blind justice, he must 
be impartial in his judgments. Mr. Carlson’s 
Jong and successful career as an expert in mat- 
ters of this kind indicates that he is one of the 
leading professional experts in the country.’’ 


MARJORIE QUIGLEY. 


Note——Miss Quigley is Mr. Carlson’s Secre- 
tary, and is herself coming to the fore in this 
line of work.—EDpIToR. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETHICS 


QUESTION NO, 242 

In its answer to Question No. 235, the Com- 
mittee expressed its disapproval of a lawyer 
for a defendant communicating to a plaintiff 
personally an offer of settlement, which the 
plaintiff’s attorney refused to communicate to 
the plaintiff; the opinion indicates that this view 
is in harmony with Canon 9 of the American Bar 
Association. 


There are, however, judicial decisions to the 
effect that a client may settle his cause of ac- 
tion in good faith without the consent of his 
attorney, (e. g. Fischer-Hansen vs. Brooklyn 
Heights R. R. Co., 173 N. Y. at p. 500; Peri v. 
N. Y. C. & H. R. R. Co., 152 N. Y. 521; Coughlin 
v. N. Y. C. & H. R R. Co., 71 N. Y. 443); and 
that a contract between attorney and client that 
such right of the client may not be exercised 
without the consent of his attorney is unen- 
forcible and void as against public policy (e. g. 
Matter of Snyder, 190 N. Y. 66). 


Where a defendant desires to negotiate such 
settlement with a willing plaintiff, and plain- 
tiff’s attorneys being notified of such desire 
and willingness refuse their consent, because 
of a contingent fee agreement for a share of the 
recovery and insist that their client shall re- 
fuse settlement and permit them to continue to 
prosecute the action; and both parties still de- 
sire to settle and defendant is willing to in- 
demnify plaintiff against the claim of his attor- 
neys and plaintiff is willing to accept such in- 
demnity; and defendant, who has conducted the 
negotiations for settlement directly with the 
plaintiff without the aid of his (defendant’s) at- 
torney, notifies his said attorney that the par- 
ties are willing and anxious to settle their dis- 
pute accordingly, and that he (defendant) seeks 
his said attorney’s aid in perfecting the ar- 
rangement arrived at between the parties, 

















Vol. 99 


CENTRAL LAW JOURNAL 303 








What then, in the opinion of the Committee, 
is the professional right and duty of the de- 
fendant’s attorney, considering his duty to his 
client, as well as his relation to the attorney for 
the plaintiff? 

ANSWER NO. 242 


The Committee does not approve settlements 
between parties participated in by the defend- 
ant’s attorney without the knowledge of the 
plaintiff’s attorney, and it equally disapproves 
selfish opposition of the plaintiff’s attorney to 
a settlement agreeable to the parties; it is of 
the opinion that if there be no intent to de- 
fraud, the defendant’s attorney may properly 
render services to his own client in consummat- 
ing the settlement between the parties, but he 
cannot, with propriety, advise the plaintiff. The 
usual obligation to deal with the opposing at- 
torney is rendered unnecessary by the facts 
stated in the question. 





AN OVERSEAS INQUEST 


Apropos of our recent story about the Amer- 
ican tramp who sued a newspaper for libel, we 
have been furnished with the following story 
by a distinguished King’s Counsel of the Aus- 
tralian Bar, who has enjoyed a seat both in 
one of the Australian and in the English Sen- 
ates: When a young man out in Australia, 
he was one of a party of lawyers who had 
been attending circuit in some mining town, and 
after the court was over went on a shooting 
excursion in the neighborhood. The local cor- 
oner was one of the party. Seeing a white 
object fluttering on a distant rock, the party 
all fired at it; to their horror they found that 
they had struck on an encampment of natives 
and had killed one of the black fellows. The 
hat went round to provide compensation for the 
victim’s companions and relatives; but the legal 
aspect of the affair troubled them. The 
coroner, however, was quite equal to the oe- 
casion. He sat down, took out his writing case 
and drew up an official order convening an in- 
guest there and then. He empanelled twelve 
of the party as jurymen. He called the others 
as witnesses and took careful note of their 
evidence. The jury then considered their ver- 
dict and unanimously found that the deceased 
had been found dead as the result of an acci- 
dent while hunting. This verdict was duly en- 
tered in the official records. But, according to 
our informant, some troublesome law-officer, as 
he puts it, considered that the proceedings were 
invalid because the inquest took place on the 
same day as the death, and a new inquest was 
held.—Solicitors’ Journal (Eng.). 





BOOK REVIEW 


ROSE’S FEDERAL PROCEDURE 


We are in receipt of a copy of the Third 
Edition just published of the well-known work 
of Rose’s Federal Procedure, by Judge John 
C. Rose, United States Circuit Judge for the 
Fourth Circuit, and lecturer on Federal Law 
of the University of Maryland. Neither the 
author nor his work, however, need any intro- 
duction to the profession. As stated by the 
publishers, Matthew Bender and Company, Al- 
bany, New York, February 13, 1925, marks a 
new chapter in the history of the federal judi- 
ciary. The appellate jurisdiction of the Su- 
preme Court and of the Circuit Court of Ap- 
peals was reorganized by the act of that date, 
an entirely new federal jurisdiction and pro- 
cedure for the enforcement of arbitration agree- 
ments found in commercial and maritime con- 
tracts has been created by this new act. 


Since the beginning of the October Term of 
1922, the Circuit Court has thrown much new 
light upon heretofore doubtful questions as to 
the right of removal, the procedure where equi- 
table defenses have been set up at actions in 
law; the kinds of counterclaims which may be 
made in an answer in equity; what are and 
what are not unreasonable searches and seiz- 
ures; what is the proper practice in prosecu- 
tions for criminal content, and the right of 
federal receivers to remove state court suits 
against them. In this new edition, Judge Rose 
deals with all the above, as well as with other 
new interpretations of the law, and undertakes 
to show the various and important modifications 
which have been made in the law since the 
previous edition. 

Until a few years ago, books on Federal Pro- 
cedure sold principally to lawyers who made a 
specialty of practicing before the United States 
Courts. Today, however, almost every lawyer 
has business in the Federal Courts, and all 
have need for a concise work of reference on 
the subject. This excellent work of Judge Rose 
reflects his twenty-eight years of work and 
study in the Federal Courts and his experience 
has enabled him to write this book which has 
become the standard in the profession. 








A good old Scotch parson was haranguing his 
flock. “And when ve’re awa doon there burning 
in hell-fire, the Lord in His eenfinite maircy 
will look down on ye and hae peety on ye. And 
ye will call to Him and say, ‘Lord, Lord, we 
didna ken!’ And the Lord in his eenfinite 
maircy will look doon on ye and will say unto 
ye, ‘Aye—but ye ken the noon!’” 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents.to us 





or to the West Pub. Co., St. Paul, Minn. 
Alabama 5, 40, 48 
Arkansas . Se F 
California , mucky Ge Oe OF 
Conrecticut nS 
Georgia a 75, 76 
Indiana , — | 
lowa .26, 73 
Kansas eS. 
Kentucky . 2, 35, 81, 98, 99 
Maryland as 
Massachusetts 7, 24, 31, 37, 62, 86 
Michigan ea t 6, 60 
Minnesota a YE Se 
Missouri 1, 30, 36, 50, 56, 58, 70 
Nebraska AR. © .20, 28, 33 
New Yerk 23, 39, 42, 43, 61, 87, 94, 96 
North Caro'ina 22, 32, 38, 52, 55, 57, 85 
South Carolina senbivinisteladi ae FS 
Texas 29, 44, 45, 59, 69, 79, 83, 95 
U.S.C.C.A 8, 12, 13, 17, 18, 21, 66, 68, 78 
vu & DB. C 14, 15, 16, 19, 27, 49 
uU. & Ss. C. 25, 41, 63, 65, 72, 84, 88, 90, 91 
West Virginia 82, 93 


® Agriculture-—C o-operative spsdieattie’ —Where 
co-operative marketing association contracted to 
use its best efforts to resell prunes for net price 
higher than paid to growers and to pay grower the 
excess less certain charges, payment to be made 
before September 1 of year following delivery of 
prunes held that promise to pay additional sum 
was conditional, and payment was not a condition 
precedent to grower's obligation to deliver crops of 
subsequent vears.—California Prune & Apricot 
Growers v. Baker, Cal., 246 Pac. 1081. 


2. Auction and Auctioneers—Guaranty of Deed. 
—Statement in advertisement for sale of lots at 
public auction, that “purchaser makes the price; 
owner makes the deed,’”’ held a mere slogan to con- 
firm sate as one in which highest bid would be ac- 
cepted, and is not a guaranty that a good and 
sufficient deed will be made.—Noble v. Clarke, Ky., 
283 S. W. 975. 

3. Automobiles —Admissible Evidence.—Witness, 
who did not see collision between bicycle and auto- 
mobile, was competent in personal injury action 
by bicyclist, to describe skid marks which evidence 
indicated were made by defendant’s car, and such 
evidence was admissible as tending to show dis- 
tance traveled after brakes wer? set, speed of car, 
and whether it was north or south of center of 
street.—Grossnickle v. Avery, Ind., 152 N. E. 288. 


4. Certificate of Title—Where purchaser of 
automobile receives no certifieate of title from 
seller, as required by Laws 1921 (Ex. Sess.) p. 90, 
sale is void, and consideration for purchase-money 
note fails.—Wilson Motor Co. v. Jenkins, Mo., 284 
S. W. 190. 

5.——Collision.—Complaint, averring that defend- 
ant, by its agent, was operating truck, and that 
plaintiff was riding in automobile ‘ton Second ave- 
nue, at or near Fourth street, in the city of Birm- 
ingham, Jefferson county, Ala.,’’ on November 2, 
1923, averred time and place of collision between 
them with sufficient certainty and definiteness to 
put defendant on notice.—Ruffin Coal & Transfer 
Co. v. Rich, Ala., 108 So. 600. 


6.-—Collision-——-Absence of tail light on truck 
with the rear end of which defendant collided, in- 
juring plaintiff who was cranking it held not to 
establish plaintiff's contributory negligence barring 
recovery, where defendant admitted that he saw 
truck in ample time to avoid hitting it, but ex- 
pected to pass it to the left until prevented from 
doing so by a car coming from the opposite direc- 





tion.—Cothran v. Benjamin Cleenewerck & Son, 
Mich., 209 N. W. 3 
7.—~Insuring Stolen Car.—Where, after alleged 


compromise for damage to automobi'e, insured as- 
certained that car had been sto'’en and, to acquire 
title, he was obliged to pay trite owner, his war- 
ranty that the automobile described was fully paid 
for by him was not true, and policy was never 
attached. og | v. West Chester Fire Ins. Co., 
Mass., 152 N. E. 320. 














8. Railroad Crossing.—Plaintiff drove an auto 
truck upon a railroad crossing in the daytime, in 
front of a train approaching at a speed of 30 to 
35 miles an hour, and then about 700 feet distant. 
The truck stalled on the track, was struck by the 
train and he was injured. He could have seen the 
train from the highway for a considerable distance 
before he reached the crossing, and did+see it in 
time to stop before driving on the track. Held that 
he was clhargeab!e with contributory negligence as 
matter of law.—Jensen v. Chicago, St. P., M oO. 
Ry. Ca, U. &. C. C. A, 13 FF. Cia) 426: 

9. Repairman as Agent of Owner.—Employee 
of automobile repair business, who injured plain- 
tiff while delivering repaired automobile to cer- 
tain church after working hours, and at owner’s 
request to do it, “as a special favor,’’ without au- 
thority of employers held agent of owner, in ah- 
sence of contract or custom requiring company 
to deliver car after repairs were made.—Marron 
v. Bohannan, Conn., 133 Atl. 667 

10. Speed.—-Driver of automobile at night must 
operate it so that he can stop it within range of 








vision of headlights, under Rev. St. 8—122.— 
Rhoades vy. Atchison, T. & S. F. Ry. Co., Kan., 246 
Pac. 994. 

11.——‘‘Unlicensed Person.’’—Automobile driver’s 


failure to indorse signature on operator’s license as 
required by Pub. Acts 1921, ec. 400, § 206 held not 
to make him “unlicensed” person and bar recovery 
under section 61 for damage to his car by collision 
caused by truck driver's negligence, in view of 
Pub. Acts 1919, c. 233, §§ 16, 44, repealing Gen. 
St. 1918, §§ 1530, 1532, 1565.--Cusack v. William 
Laube & Co., Conn., 133 Atl. 584. 

12. Bankruptcy—-Anticipatory Breach of Lease. 
—In Ohio common law rule obtains, in reference 
to claim for damages for anticipatory breach of 
lease of real estate, liquidated in accordance with 
Bankruptcy Act, § 63b, and claim is not provable 
in bankruptey, under section 63a4 (Comp. St. § 
9647).—Wells v. Twenty-First Street Realty Co., 
U. 8. C. C. A., 12 F. (2d) 237. 

13.——Compensation of Referee.—In view of Gen- 
eral Order 26, and Bankruptcy Act, § 29 (Comp. 
St. § 9613), referee in bankruptcy, who never re- 
quired trustee to report status of estate, never pre- 
pared dividend sheet or list of claims, made no 
orders for payment of claims, kept no intelligible 
record of proceedings, permitted extravagant, if 
not wrongful, use of trust funds, and failed to re- 
quire economical administration of estate under 
Bankruptey Act, heid not entitled to compensation. 
—In re Stillwell, U. S. C. C. A., 12 F. (2d) 205. 

14. Discharge.—The fact that bankrupt’s pe- 
tition for discharge stated that he had turned over 
all his property to his trustee, whereas by subse- 
quent decree of a state court he was required to 
convey additional property, which he did prior to 
his discharge, in the absence of fraud, does not 
warrant vacation of the order of discharge on peti- 
tion of creditors who had knowledge of the facts 
before it was granted.—In re Lansley, U. S. D. C., 
12 F. (2d) 269. 

15. Disputed Claim Not Asset.—A claim for , 
unliquidated damages for breach of contract, dis- 
puted and doubtful held properly excluded in de- 
termining insolvency of an alleged bankrupt, under 








Bankruptcy Act, § la as). being Comp te 
9585.—In re Cooper, U. S. D. C., 12 F. (2d) ‘485. 
16.——Franchise aeitegdh at tax assessed 


against bankrupt corporation under New York Tax 
Law, §§ 209, 211, 214, 215, 219-a to 219-c, which be- 
came due and payable after involuntary petition 
was filed, was not claim against assets in custody 
of bankruptcy court, within Bankruptcy Act, 
64a (Comp. St. § 9648), because of fact that trustee 
conducted business under orders of court for short 
time after period covered by tax began to run, tax 
being imposed on exercise of corporate franchise 
and not on conduct of business by trustee.—In re 
Century Silk Mills, U. S. D. C., 12 F. (2d) 292. 

17.-_—-Mortgage.—Mortgage of realty and stock 
of merchandise, after execution of which mort- 
gagor, under implied agreement with mortgagee, 
remained in possession, sold merchandise, and used 
proceeds for his own needs held void under Ncw 
York law, as fraud on creditors, not only as to the 
chattels, but as to realty as well, and trustee in 
bankruptcy of mortgagor entitled to take property 
free and clear of in eke —Brown v. Leo, U. S. 
Cc. 12 F. (2d) 350. 

18.—Removal of Machinery.—Where oil and 
gas lease authorized lessee to remove machinery 
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and fixtures without restriction as to time, and, 
in so doing, it was necessary to proceed in ac- 
cordance with rules and regulations of state con- 
servation department, delay of lessee’s trustee in 
bankruptcy for nine or ten months after appoint- 


ment in removing derrick and casing from for- 
feited leasehold held not unreasonable.—Le Croy 
v. Barney, U. S. C. C. A., 12 F. (2d) 363. 


19.——Summary Jurisdiction.—Where shares of 
stock delivered to bankrupt under a contract, had 
been placed in escrow by direction of the state 
commissioner of corporations, and not to secure 
rights of any third party, they passed construc- 
tively into possession of the court on the bank- 
ruptcy, and the pendency of a suit in a state court 
by one of the other parties to rescind the contract 
and recover the shares does not affect such pos- 
session, so as to deprive the bankruptcy court to 
authorize their sale by summary order, though it 
may, as matter of comity, remit the question of 
ownership for trial in the state court, in view of 
Bankruptcy Act, § 11 (Comp. St. § 95 95).—In re 
Bake-Rite Consolidated, U. S. D. C., 12 F. (2d) 468. 

20. Banks and Banking—‘‘Deposit’” by Stock- 
holder.— Ordinarily, where a stockholder of a state 
bank, with knowledge that the bank is insolvent 
or in an unsafe condition, at the instance and re- 
quest of the bank officials obtains and places in 
or to the credit of the bank money, to enable the 
bank to meet a pressing obligation, and where 
the money is not placed in or at the command 
of the bank, for the use, safe-keeping or con- 
venience of the stockholder, in the ordinary and 
usual course of business, such transaction does 
not constitute a good-faith ‘‘deposit,’’ within the 
meaning of the guaranty fund law, and is not pro- 
tected by the depositors’ guaranty fund.—State v. 
Atlas Bank, Neb., 209 N. W. 333. 


21. Farm Loan.—-Indictment, under Federal 
Farm Loan Act, § 31 (Comp. St. § 9835v), for mak- 
ing false statement in application for loan held 
not bad because of failure to charge that alleged 
false statements were material, where indictment 
shows materiality on its face, precluding the 
necessity of separate allegation that they were 
material.—-McClanahan vy. United States, U. S. C. 
C. A., 12 F. (2d) 263. 

22. -Guaranty of Credit.—A national bank can- 
not lend its credit to another by becoming surety, 
indorser or guarantor for him, though it may guar- 








antee payment of commercial paper as incidental | 
and will be held | 


to its power to buy and sell it, 
liable on an indorsement or guarantee to the ex- 
tent of the consideration received by it.—-People’s 
Nat. Bank v. Southern States Finance Co., N. C., 
133 S. E. 415 





Coupons.—Where [Italian govern- 
ment gave directions to bank to pay coupons on 
government bonds on presentation and surrender 
but not otherwise, bank was without authority, in 
view of Civil Practice Act, § 333, to part with funds 
in payment of lost coupons.—Erb v. Banco Di 
Napoli., N. Y., 152 N. E. 460 

24. Note to Enable Bank to Reopen.—Bank 
president’s promise that note given bank to enable 
it to reopen after being closed under statute (now 
G. L. ec. 167, §§ 22-35) would be paid out of earn- 
ings without loss to its maker held invalid. — 
Pelonsky v. Wattendorf, Mass., 152 N. E. 337. 

25.—-Payment of Check.—Check indorsed in 
blank without restriction, deposited and imme- 
diately credited to depositor’s account, ‘subject 
to final payment,’”’ held paid, and drawer and in- 
dorsers discharged, when correspondent bank ac- 
cepted of drawee bank check on a third bank in 
payment.—City of Douglas v. Federal Reserve 
Bank, U. S. S. C., 46 S. Ct. 554 


26.——Preferred Claim.—Oral direction by depos- 
itor to cashier of bank to pay draft when re- 
ceived at bank does not segregate any part of 
deposit or create special deposit or prevent de- 
positor from countermanding instruction and with- 
drawing entire deposit, and hence depositor is not 
a preferred creditor of bank for amount of draft 
on bank’s' insolvency without paying draft.—Bor- 





4 v. State Sav. Bank of Dedham, Iowa, 209 N. W. 
27.——Public Funds.—That controversy involves 
public money or funds does not confer state's 


prerogative on county, so as to entitle county to 
preference over general creditors of defunct state 
bank in which deposited; ‘public funds’? applying 
to funds of every political subdivision of state 
wherein taxes are levied for public purposes.— 





Aetna Casualty & Surety Co. v. Bramwell, U. S. 

C., 12 F. (2d) 307. 

28.._—Repurchase of Notes.—Contract by one 
bank and its officers to repurchase from another 
bank and pay for notes discounted by the latter 
set out in opinion and he'd not to include re- 
newals of notes already discounted.—City Nat. 
Bank v. Denslow, Neb., 209 N. W. 254. 

29.——-Stockholder’s Liability. — Former = stock- 
holder of insolvent bank, who had transferred 
stock within 12 months of insolvency, was not 
liable as stockholder, unless bank had debts at 
time of transfer, and existence of debts must be 
proved to make prima es case.—Pool v. Chap- 

7 


man, Tex., 283 S. W. 
30.—tTitle to Note.—‘Indorsement without re- 
course,’”’ within Rev. St. 1919, §§ 818-834, by cash- 


ier of state bank, without previous authority by 
its board of directors held not to pass tile to 
note, in view of Rev. St. 1909, § 1112, amended by 
Rev. St. 1919, § 11762, prohibiting indorsement 
pledge or hypothecation without such authority, 
notwithstanding omission of word “sell” from 
amended act, as word “indorsement” retained in 
act includes selling of note.—Stover Bank v. 
Welpman, Mo., 284 S. W. 177 


31. Bills and Notes—Consideration.—Note of 
trust company director to replace notes of re- 
signing director, which were signed to replace 
assets illegally invested, held not, in view of 
G. L. ec. 172, §§ 14, 24, and chapter 107, § 52, an 
accommodation note lacking consideration.—Inter- 
= Trust Co. v. Wattendorf, Mass., 152 N. E 
°° 





32, ar in Due Course.—Under C. S. §§ 
3014, 3017-3020, 3044, where payee transferred note 
by indorsing thereon ‘‘demand, notice, and pro- 
test waived; payment guaranteed by the under- 
signed,’’ held that transferee was holder in due 
course and took free of all defenses of maker 
against payee; indorsement making payee liable as 
indorser with enlarged liahbility.—Richmond Guano 
Co. v. Walston, N. C., 133 S. EB. 196. 


33. Holder in Due Course.—By section 7898, 
Comp: St. 1922, it is declared unlawful to sell or 
dispose of a promissory note given for any part of 
the premium for an insurance policy prior to de- 
livery of the policy; and by section 4670, the bur- 
den is upon a purchaser contrary to the statute 
to prove that he acquired the title as a holder in 
due course. Held: (1) That before plaintiff can 
recover in such case it must appear affirmatively 
that he acted in good faith; (2) it is sufficient to 
defeat the plaintiff if there is lack of evidence 
showing good faith.—State Bank v. House, Neb., 
209 N. W. 246. 








by means of rubber stamp, purports to have been 
made by authority of payee, there is no presump- 
tion of want of such authority, where complaint 
ulleges that indorsement was duly made by in- 
dorser.—Farmington State Bank v. Delaney, Minn., 
209 N. W. 


35. Brokers—Commission.—A broker who con- 
cea's from principal material facts known to him- 
self or makes fraudulent representations to prin- 
cipal’s prejudice loses right to compensation, but 
rule does not apply to mere errors of judgment or 
omissions not amounting to misconduct or gross 
disregard of duty.—Cooney v. Fischer, Ky., 283 
S. W. 997 

36.——Commission.——Instruction requiring finding 
that broker found and “produced to defendant” 
purchaser ready, willing, and able to purchase be- 
fore allowing him commissions held erroneous.— 
Sprague v. Feldman, Mo., 284 8. 5. 

37.——Contract of Employment.—Before contract 
between property owner and broker comes into 
existence, by broker's fulfillment of terms of offer, 
owner may withdraw offer, and broker has no 
ec'aim for compensation, though he may have in- 
curred expenses, or have been put to trouble.— 
Elliott v. Kazajian, Mass., 152 N. E. 361. 

38. Carriers of Goods—Good Condition.—In ac- 
tion against carrier for damages to shipment of 
pork, express receipt or bill of lading is evidence 
of fact that merchandise was delivered to carrier 
in good condition, in absence of notation or entry 
thereon to the contrary.—Brown v. Southeastern 
Express Co., N. C. 133 S. E. 414. 

39.——Rate.—Under Interstate Commerce Act, § 
7 (U. S. Comp. St. § 8563), Public Service Com- 
missions Law, § 33, subd. 1, and Conference Rul- 
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ings 214 (c), 474 (c), adopted by Interstate Com- 
r-erce Commission, where bill of lading did not 
designate any route, but contained = recital, 
“Freight $1.80 ton,” and there were three avail- 
able routes, two of which had $1.80 rate, while 
third had $1.30 rate, held, that bill of lading con- 
templated shipment by either of the two routes 
heving $1.80 rate. and shipper was liable for such 
a Ta a Cayuga Operating Co., N. 


40. Carriers of wosesnasse—enees Rejection. 
—Gateman ‘at railway station used also by other 
roads than defendant, who was employed and paid 
by defendant, and under its direction held servant 
of defendant sued for rejection of passenger.— 
Louisville & N. R. Co. v. Frizzie, Ala., 108 So. 615. 


41. Constitutional Law—Land as Security for 
Debt.—Civ. Code Ga. 1910, § 6037, providing that, 
where deed of land (known as security deed) has 
been executed as security for payment of debt, 
and holder of debt on default in ym has re- 
duced it to judgment, and holder of legal title to 
land makes and places of record quitclaim con- 
vevance to debtor, reinvesting him with legal 
title, it may thereupon be levied on and sold in 
satisfaction of the judgment, as applied to a pur- 
chaser of the land from the debtor, subject to the 
security deed, does not violate the due process or 
equal protection clauses of Const. U. Amend. 
14, by providing that person thus acquiring deb- 
tor’s interest may be divested thereof through a 
proceeding to which he is not a party, without 
notice or opportunity to be heard.—Scott v. Pais- 
ley, U. S. S. C., 46 S. Ct, 591. 

42.——Obligation of Contracts.—Laws 1926, c. 
232, adding section 169-a to Civil Practice Act, 
providing that actions on insurance contracts, made 
before November 7, 1917, by any American insur- 
ance company, and payable in Russian rubles or 
to be performed in Russia, on application shall be 
stayed until 30 days after recognition of Russian 
government by United States held to violate equal 
protection clause of Const. U. S. Amend. 14, as to 
plaintiff alien within jurisdiction; aliens being en- 
titled to benefits of such clause, as well as citizens. 
es ae New York Life Ins. Co., N. Y., 216 


43. Contracts — Termination. — Where contract 
giving defendants right to produce play in Eng- 
land, subject to right of named English a 
to join in precuetion. provided that, if such pro- 
ducer should not join, authors might select new 
producer, held that contract imposed duty on au- 
thors to secure new producer, and they could not, 
by refraining from naming new producer, arbi- 
trarily terminate contract and end defendants’ 
rights thereunder.—Nichols v. Hurtig & Seaman 
Theatrical Enter, N. Y., 216 N. Y¥. S. 191. 

44.——VValidity.—Contract which cannot be per- 
formed without violation of law is void whether 
parties knew law or not.—-Texas Employers’ Ins. 
Ass’n v. Tabor, Tex., 283 S. 79. 

45. Corporations—Auditor's False Charge.—Re- 
fining company held responsible for its auditor’s 
false charges, made to local &gent while check- 
ing up saivage after fire, that he took oil and 
gusoline and burned oil plant to cover shortage, 
regardless of whether auditor was specifically au- 
thorized to make such charges.—Producers’ Re- 
fining Co. v. Frazier, Tex., 283 S. W. 880. 


* 46.——Directors’ Sa!aries.—Where there was no 
fraud or misappropriation of corporate funds, and 
services rendered by directors under resolution 
adopted at stockholders’ meeting were of great 
benefit to corporation, directors cannot be com- 
pelled to return salaries to corporation in suit by 
minority stockholder.—Corning Custom Gin Co. v. 
Oliver, Ark., 283 S. W. 977 


47.——Pledge of Stock.—-Where stock certificate 
was deliver to broker with b'ank power of at- 
torney to “sell, assign, and transfer’ written 
thereon by apparent owner, and stock was taken 
in pledge by defendant in usual course of busi- 
ness in good faith and for value, defendant was 
protected against claims of owner in view of Uni- 
form Stock Transfer Act (Code Pub. Gen. Laws 
1924, pes. 23, §§ 51, 57, 68, 69, and 71), defining 
urchaser” as used in the act to “include 
pleduee.” ¢ though owner was induced by fraud to 
ndorse certificate to broker.—Jenkins v. Con- 
tinental Trust Co., Md., 133 Atl. 610. 
48. Electricity—Negligence.—That live wire is 
down, in position to come in contact with person 
on street, is prima facie evidence of negligence, 





where no extraneous cause appears, casting on 
management burden of going forward with evi- 
dence tending to acquit itself of negegence 
Wright v. J. A. Richards & Co., Ala., 108 So. 610. 


49. Employers’ Liability Act—Kille@d When Vio- 
lating Rule.—Plaintiff’s intestate was a member 
of a mason’s crew emploved in repairing bridges. 
ete.. along the track of defendant's railroad, used 
in both interstate and intrastate conm:erce, and 
which used a train as headquarters and in mov- 
ing from one place of work to another. The duty 
i laintiff’s intestate included keeping the kitchen 

dining cars supplied with coal and water. 
While the train, in moving to a new place of work, 
was stopped at an intermediate station, he crossed 
some tracks and filled a sack from a car of com- 
mercial coal there standing, and while on his way 
back was struck and killed by a passing train. 
He had been forbidden by the foreman to take 
coal from commercial cars, and such was a minor 
rule of the company, not in its printed rules, but 
its violation was not a serious offense. Held that, 
regardless of the purpose for which he took the 
coal, he was, when killed, employed in interstate 
commerce, within Employers’ Liability Act, 1 
(Comp. St. § 8657).—Brown’s Adm'r % a & 
W. Ry. Co., U. S. D. C., 12 F. (2d) 3 


56. Estop 1 ye eo of Ba it land- 
owner stan by and sees railroad expend large 
amounts building tracks across his land, he will 
not be heard in ejectment, but will be confined 
to damages for the <  o taking.—Laughlin v. 
Wells, Mo., 283 S. W. 


51. Fraudulent 2, Bulk Sales. — 
Plaintiff, which purchased practically all business 
and fixtures of corporation engaged in selling its 
products in same way that they are sold by mer- 
chants, and which was indebted to defendant, and 
succeeded to its business and operating plant, with- 
out attempting to comp!y with provisions of Bulk 

les Law held liable to defendant for such debt; 
“merchandise’’ meaning something that is_ sold 
every day, and is constantly going out of the 
store and being replaced by other goods.—Root Re- 
fineries v. Gay Oil Co., Ark., 284 S. W. 26. 


52. Itnsurance—Assignment.—Where fire policy 
on stock of merchandise, store fixtures, and store 
building was breached by sale of store building 
without consent, rendering policy void in entirety, 
consent of agent having knowledge of sale of 
building to assignment of policy in so far as cov- 
ering stock of merchandise and store fixtures held 
to estop insurer to deny liability under that por- 
tion of policy.—Mortt v. Liverpool & London & 
Globe Ins. Co., N. C., 133 S. E. 337. 


53.——“Claims Arising from One Accident.”” — 
Automobile insurer whose liability on ‘‘claims aris- 
ing from one accident” was limited to certain 
amount held not liable in greater sum, where in- 
sured’s car struck another and broke steering gear, 
by reason of which it ran into a third, since where 
one negligent act is sole proximate cause of oc- 
currence there is but one accident, even though 
there be several resultant injuries; ‘“‘accident”’ be- 
ing any unintended and unexpected occurrence 
which produces hurt or loss.—Hyer v. Inter-Insur- 
ance Exchange, Cal., 246 Pac. 1055. 


54.——Forfeiture.—An egent authorized to solicit 
insurance may waive forfeitvre.—Cope v.  _ccrmaene 
Standard Life Ins. Co., S. C. 133 S. E. 440 


55.—lInventory.—Inventory, made one - after 
fire, with articles listed at cost price, showin 
number of pairs of shoes, with stock number an 
price of, each, and value of groceries, hardware, 
drygoods, notions, hats, pants, boys’ and men’s 
suits separately, held substantial compliance with 
provisions of standard form fire policy of C. S. § 
6347, re'ative to inventory.—Mortt v. Liverpool & 
London & Globe Ins. Co., N. C. 133 S. E. 337. 


56.—Iron Safe Clause.—Collection and reten- 
tion of premium by insurer’s agent after delivery 
of policy, with knowledge that iron-safe clause was 
not being complied with, amounts to waiver of such 
clause, un!ess agent’s powers were so limited that 
he could not bind insurer.—Mackey v. Home Ins. 
Co., Mo., 284 S. W. 161. 

57.——Itemized Statement of Claim.—Under em- 
ployee’s fidelity bond, requiring that employer 
sustaining loss by employee's embezzlement file 
itemized statement of c'aim, furnishing statement 
sufficient to enable surety to ascertain nature of 
different items on which claim is based is suffi- 
cient, though every specific item does not appear. 
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—Forest City Building & Loan Ass’n v. Davis, 
N. C., 133 S. E. 530. 


58. Knowledge of Agent.—Knowledge of in- 
surance agent, husband of beneficiary and broth- 
er-in-law of insured, as to condition of insured’s 
health and untruthfulness of representations and 
varranties contained in application held not im- 
putable to insurer.—Abernathy v. Springfield Mut. 
Ass’n, Mo., 284 S. W. 198. 


59.—Presumption of Accident.—On proof of 
death of insured by external violence, presump- 
tion fol’ows that it was due to accident, and bur- 
den is then on insurer to prove case of suicide.— 
Fort Worth Mut. Benev. Ass’n v. Jennings, Tex . 
283 S. W. 910. 

60.— Proof of Loss.—Statement by insurance 
agent to plaintiff's attorney, made over five months 
after time fixed by policy for filing proof of loss 
had expired, that policy had been canceled, held not 
waiver of requirement of proof of loss.—Gambino 
v. Northern Ins. Co., Mich., 209 N. W. 119 


61. “Theft” of Automobile.—Taking of in- 
sured’s automobile under claim of right by his 
wife, from whom he was separated held not cov- 
ered by policy insuring against ‘‘theft, robbery, 
or pilferage.""—Glens Falls Ins. Co. v. Stewart, 
N. Y., 216 N. Y. S. 149. 


62. Theft of Automobile.—Evidence that spare 
tire had been removed by thief, and that the 
automohbi'e had been deliberately impelled into a 
quarry hole he!d to warrant finding of theft within 
terms of policy, though acquisition of tire may 
have heen thief’s real purpose.—Bloom v. Ohio 
Farmers’ Ins. Co., Mass., 152 N. E. 345. 

63. Interstate Commerce—Annulment of Order 
of Commission.—Shipper, suing to annul order of 
Interstate Commerce Commission permitting one 
railroad to acquire control of another system, and 
not alleging any direct legal injury, except as 
might arise out of change of conditions in respect 
to transportation held without a proper cause of 
complaint, unless the order definitely related to 
transportation, within meaning of Act Oct. 22, 
1918 (Comp. St. § 994)..-Home Furniture Co. v. 
United States, U. S. S. C., 46 S. Ct. 545. 

64. Coal Dock Employee.—Employee operat- 
ing coal dock at which both interstate and in- 
trastate trains were coaled held engaged in ‘“‘in- 
terstate commerce’ within federal Employers’ 
Liability Act.—Ross v. Gordon, Ind., 152 N. E. 296. 


65.—Ranging of Cattle—Passage of diseased 
cattle by ranging from one state into another 
constitutes interstate commerce, and is prohibited 
by Act March 3, 1905 (Comp. -St. § 8701 et seq.).— 
Thornton v. United: States, U. S. S. C., 46 S. 
Ct. 585. 

66. Libel and Slander—Libel per se.—Corpora- 
tion may recover for publication libelous per se, 
without alleging special damage, if defamatory 
article temds to injure it in its trade or business. 
—E. I. Du Pont De Nemours & Co. v. Nashville 
Banner Pub. Co., U. S. C. C. A., 12 F. (2d) 231. 


67. Licenses—‘‘Architect.”—-Under Act to Regu- 
late the Practice of Architecture (St. 1901, p. 641) 
rractice of architecture without certficate is a mis- 
demeanor, regardless of whether one holds him- 
self out as architect, unless he informs person for 
whom plans or data are furnished that he is not 
a certified architect, and that person rendering 
architectural services held himself out as “archi- 
tectural engineer’’ and not as ‘‘architect’’ was im- 
material.—Payne v. De Vaughn, Cal., 246 Pac. 














68. Master and Servant—Assumption of Risk.— 
In action under federal Employers’ Liability Act 
(Comp. St. §§ 8657-8665), for death of brakeman 
on freight train, evidence as to whether danger 
from overhead bridge, too low to permit passage 
of man riding on top of freight car, was so obvious 
that deceased should Fave known it held for jury 
on question of assumption of risk.—Davis v. Crane, 
U. S.C. C. A., 12 F. (2d) 355. 


69.— Independent Contractor.— Sawyer, em- 
ployed by lumber company, who, though, paid ac- 
cording to timber cut, and who worked at his 
Giscretion, was under direction and. supervision 
of limber company’s foreman who nad authority 
to discharge him, was an employe or servant of 
the lumber company, and not an independent con- 
tractor.—West Lumber Co. v. Smith, Tex., 283 
S. W. 1104. 

70.—Independent Contractor. — Evidence that 
carpenter repairing steps to apartment on which 





tenant was injured was working for owners under 
an engagement with them to perform such serv- 
ice, and that there was no express relinquishment 
or reservation by owners of right to control car- 
penter as to method of work, and carpenter re- 
ceiving a stipulated wage per hour, and owner 
paying for his help and material used in making 
repairs held to make question whether relation of 
carpenter to owners in performing service was 
that of an independent contractor or that of mas- 
ter and servant a question for jury.—Harvey v. 
O’Connor, Mo., 284 S. W. 171. 


71. Mines and Minerals—Lease.—Lease of a 
gravel pit for a term of years, at a rental of $2 
per car, pavab'e querter'y, for all gravel which 
can reasonably be taken therefrom each and every 
year at a profit, constrved, and held to be a 
continuing contract with provision for perform- 
ance of a divisible portion thereof each year.— 
Fifield v. Biesanz, Minn., 209 N. W. 259. 


72.—Tax on Royalties.—Since Laws Minn., 
1928, c. 226, levying tax on royalties received from 
ore mines, is a tax laid on land, neither owner's 
residence nor place fired for payment of ro;vaity 
is important.— Lake Snerior Consol. Iron Mines, 
U. S. S. C.. 46 S. Ct. 627. 


72. Municipa!t Corporations—Coasting on Street. 
—Suppression of coasting on public street or its 
permission by city involves po'ice power, and, 
where city set aside street for that purpose, it 
was not liab’e for death of one so using it because 
of its failure to keep automobiles off of such 
street.—Harris v. City of Des Moines, Iowa, 209 
N. W. 454 

74.— Falling Coal Chute.—Where coal chute, 
extending from truck in exclusive control of de- 
fendant across sidewalk at an elevation permit- 
ting crossing under it without unusual incon- 
verience, fell on deceased attempting to cross 
under it, doctrine of res ipsa loquitur applied.— 
State v. Emerson & Morgan Coal Co., Md., 133 
Atl. 601. 

75.——Injury in Swimming.—The facts of this 
case are almost identical with those of Cornelisen 
v. City of Atlanta, 19 Ga. App. 436, 91 S. E. 510, 
and the decision in that case is controlling. The 
petition, properly constrved as a whole, and most 
strongly against the petitioner, clearly shows that 
the park in question (Piedmont Park) and the 
bathing lake therein, at the time of the alleged 
injury sued for, were raintained by the city 
primarily for the use of the public, and intended 
as places of resort for pleasure and promotion of 
hea!th of the pubh'ic at large, and that any pe- 
cuniary gen resulting to the city from the opera- 
tion of the park or the lake was purely incidental. 
The court, therefore, properly dismissed the case, 
on t e demurrer interposed.—Jones v. City of 
Atlanta, Ga., 133 S. EB. 


76.——-Zoning Ordinance.—In so far as the zon- 
ing ordinance of the city of Atlanta, adopted April 
11, 1922, seeks to deprive the owner of real estate 
thereafter designated as an apartment zone of the 
right to use his realty in the pursuit of a_ busi- 
ness recognized as lawful, such ordinance is un- 
constitutional and void.—Morrow v. City of Atlan- 
ta, Ga., 133 S. E. 3465. 

77. Negligence — Intoxication. — Upon the issue 
whether at a particular time a person was ex- 
ercising due care for his own safety, evidence 
that he was intoxicated is ordinarily admissible, 
not as constituting or conclusively establishing 
negligence on his part, but as being a circum- 
stance to be considered in determining the mat- 
ter. McIntosh v. Oil Co., 89 Kan. 289, 131 P. 151, 
47 L. R. A. (N. S.) 730, Ann. Cas. 1914D, 112.— 
Rhoades v. Atchison T. & S. F. Ry., n., 246 
Pac. 994. , 

78. Oil and Gas— Tank as “Structure.” — An 
earthen storage tank comes within definition of 
“structure,”’ so as to preclude liability of lessee 
to lessor for damages occasioned by construction 
thereof under oil and gas lease authorizing build- 
ing of structures.—Le Croy v. Barney, U. S. C. 
Cc. A., 12 F. (2d) 363. 

79. Physicians and Surgeons—Negligence. — In 
suit for damages due to negligence in performin 
an unnecessary abdominal operation on plainti 
in advanced state of pregnancy, evidence as to 
time for keeping pregnant woman under examina- 
toin and methods used ‘in diagnosing condition held 
to justify conclusion that further examination 
would have enabled physician to correct original 
diagnosis and discover pregnancy, and that fail- 
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vre to do so hefore onerating was lack of due 
care.—Thorning v. Boriski, Tex., 283 S. W. 912. 


80. Principal and Agent-—Authority of Agent.— 
Authority, whether expressed or implied to collect 
interest, is not authority for collecting principal, 
- ad ) thereof.—Leaphart v. Selby, S. C.. 133 

1 


81.—-Anthoritvy of Agent.—Seller will not be 
he'd to notice that agent's authority was limited 
to contract for goods to be so'd on consignment, 
*s stated in letter of introduction, where it clear- 
ly appears that agent made full report of transac- 
tion to buyer, who ratified and approved what he 
bad done.—Sherman & Sons v. United Clothing 
Stores, Ky., 283 S. W. 1022. 


82. Principal and Surety—Duress.—Dwuress prac- 


ticed by the holder upon the maker of a nego- 
tiab'e promissory note constitutes a defense avail- 
able to the surety who has indorsed the instru- 
rent in igrorance of such dvress or of facts suffi- 
cient to prt him on inanirv.—Bank of Clinchburg 
‘vy. Carter, W. Va., 133 S. E. 370. 

£°.——-Mortgage Note.—If plaintiff agreed uncon- 


ditiona'ly to buv mortgaged cattle at stipulated 
price and pay off mortgage indebtedness to mort- 
gagee under adjustment, p'aintiff hecame principal 
oh'igor to mortgagee on unpaid ba'ance of mort- 
rase note, and hence would have no right of 
reimbursement against svreties on mortgage in- 
dehtedness: but if plaintiff's agreement was only 
to assist sureties and mortgagor in raising amount 
necessary to satisfy indebtedness to mortgagee, 
and its nonpayment was not result of breach of 
contract on his part, then plaintiff was not prin- 
cipal debtor as between him and sureties and 
mortgagor.—Cauble v. Cauble, Tex., 283 S. W. 914. 


84. Railroads—Compensation for Carrying Mail. 
—Congressional determination of compensation pay- 
able land grant rai'roads under Act June 19, 1852, 
§ 6, Act Feb. 9, 1853, § 6, and Act Juty 98. 1916, 
§ 5 (Comp. St. § 7482a), for transportation of 
rails, is not open to jvdicial revie~.—Missouri 
Pac. R. Co. v. United States, U. S. S. C., 46 
8. C. 598. 


85. Removal of Causes—Joint Tort-Feasors.— 
Action for injury from pollution of stream as 
combined result of individual acts of defendants, 
making them joint tort-feasors he'd not separ- 
able, so as to be subject to removal! as to single 
defendant to federal court.—Moses v. Town of 
Morganton, N. C., 133 S. E. 421 


86. Sales—Price B'ank in Order.—-Wtere order 
for flour was sent to seller with price thereof 
left blank; with understanding that price he stated 
in confirmation, insertion of price in order by seller 
was not a material a'teration.—Bresky v. Rosen- 
berg, Mass., 152 N. E. 347: 

87. Rejection of Goods.—Wrtere contract for 
sale of rice required average veight of bags to 
be 224 pounds, and required merchants’ certifi- 
cate, held that buyers were entitled to reject rice, 
where merchants’ certificate showed that average 
weight was 218 pounds, and deficiency in we'gnt 
on entire shipment amounted to 16,000 pounds.— 
Hind v. Willich, N. Y., 216 N. Y. S. 155. 


88. Seaman—Jurisdiction.—Action by personal 
representative of deceased seaman, under Sea- 
men’s Act 1915, § 20, as amended by Merclant 
Marine Act 1920, § 33 (Comp. St. Ann. Supp. 1923, 
$ 8337a), against shipowner to recover for sea- 
man’s death from alleged negligence of owner, 
held under Judicial Code, §§ 24, 256 (Comp., St. 
§§ 991, 1233), giving federal District Courts ex- 
clusive jurisdiction of all civil causes of admira'ty 
and maritime jurisdiction, but reserving to suit- 
ors in all cases right to common-law remedy 
where common law is competent to give it, prop- 
erly brought in state court, notwithstanding pro- 
vision of Seamen’s Act, § 20, as amended, tat 
jurisdiction of such actions should be in the dis- 
trict where defendant employer resides or has his 
principal office, nor was the saving clavse stated 
limited to rights recognized by maritime law when 
that clause was first adopted.—Panama R. Co. v. 
Vasquez, U. S. S. 46 S. 96. 

89. Searches and Seizures—Warrant.—In prose- 
cution for transporting intoxicating liquor in auto- 
mobile in violation of Transportation Act 1923, 
evidence that searching officers believed that 
defendant was hauling whisky, based on fact they 
raw him exchange packages with a negro held 
not to show probable cause for search of auto- 
mobile without a warrant, and hence search was 








un'tawful, and in violation of de‘endant’s rights 
wnder Const. art. 1, § 11, and evidence resulting 
therefrom was inadmissible.--Boyd v. State, Ind., 
152 N. E. 278. 

90. Taxation—Rovalties from Ore Mines.—Laws 
Minn. 1923, c. 226, imposing tax on royalties re- 
ceived from ore mines, does not impair obliga- 
tion of contracts, in violation of Const. U. S. 
art. 1, § 10, since title to all lands and leases 
were obtained subject to state’s power to tax 
under Const. Minn. art. 9, § 1.—Lake prea 
ened. Iron Mines v. Lord, U. S. S. C., 46 
ot. ‘ 


91. United States— Lease of Barges. — Under 
lease by United States of towboats and barges, 
reserving right in government to cancel lease on 
noncomp!iance, in judgment of lessor, with any 
of terms or conditions thereof, the lease was 
properly terminated by decision of Secretary of 
War and Chief of Engineers, communicated to 
lessee in accordance with such provisions.—Goltra 
v. Weeks, U. S. S. 46 S. Ct. 


92. Vendor and Purchaser—Rescission.—A ven- 
dee in possession under a contract for deed can- 
not rescind and recover what he has paid thereon 
because of the existence of an easement, which 
restricts the use of the property involved, ac- 
quired by condemnation proceedings subsequent 
to the making of the contract.—Summers v. Mid- 
land Co., Minn., 209 N. W. 3. 


93. Wills—EFlection.—When such a_ beneficiary 
elects to take under a will, he must renounce 
every right inconsistent with its full effect and 
operation. Part 1, syl., Tolley v. Poteet, 57 S. E. 
811, 62 W. Va. 231, approved.—Rau v. Krepps, 
W. Va., 133 Atl. 508. 


94.——Life Interest.—Will giving remainder to 
trustees, with direction to pay one-third of net 
income to each of three beneficiaries for life, in- 
come of any deceased beneficiary’s share to be 
divided equally between survivors, and on death 
of second beneficiary residue to be divided into 
two equal parts, one part to be divided between 
certain remaindermen and income on other half 
to be paid to surviving life beneficiary for life, 
and on his death residue to be paid over to re- 
maindermen, held to contemplate segregation on 
death of second life beneficiary, and not to un- 
lawfully suspend alienation for more than two 
lives.—In re Buttner’s Will, N. Y., 152 N. EB. 447. 

95. Words and Phrases—‘‘Hi-Jacker.’ ' — “Hi- 
jacker” is another name for robber.—Franklin 
v. State, Tex., 283 S. W. 802. 


96. Workmen’s Compensation—Aniline Poison- 
ing.—Under Workmen’s Compensation Law, § 3, 
group 19, subd. 2, employee, to recover for oc- 
cupational disease resulting from aniline poison- 
ing must have been poisoned while engaged in a 
“process involving use of’’ aniline, which in fur- 
dyeing business involves application of dye to 
furs, and poisoning suffered by employee who 
handled furs after dyeing was complete was not 
compensable—“‘process’”’ being a series of actions, 
motions, or occurrences; progressive act or trans- 
action; continuous operation; normal or actual 
course of procedure: regular proceeding, as, the 
process of vegetation or decomposition; a chem- 
ical process; processes of nature.—Soko!l v. Stein 
Fur Dyeing Co., N. Y., 216 N. Y. S. 167. 

97. “Course of Employment.’’—Injury to em- 
ployee, sustained a few minutes before working 
hours, while passing over working premises of 
employer to obtain breakfast at employer’s cooK- 
house, where employees were required to take 
their meals, is sustained in course of and grows 
out of employment.—Pacific Employers’ Ins. Co. 
v. Industrial Acc. Commission, Cal., 246 Pac. 825. 

98. Loss of Foot or Leg.—Under Workmen’s 
Compensation Act, compensation for amputation 
7% to 8 inches above ankle joint should be for 
less than for loss of leg and greater than for loss 
of foot according to the percentage of permanent 








disability, under provision of Ky. St. § 4899, for 
“all other cases of permanent partial disability.” 
—Mills v. Mills & Connelly, Ky., 283 S. W. 1010. 


99.——Notice of peters: —Want of written notice, 
pursuant to Ky. §§ 4914, 4917, of accident re- 
sulting in injury .~ employee causing death, did 
not bar proceedings by widow for compensation, 
where employer’s foreman had immediate knowl- 
edge of accident, company superintendent heard 
about it next day, and company doctor waited on 
employee day afterward.—Elkhorn Coal Co. v. 
Combs, Ky., 283 S. W. 1009 














